






No. 09AP-899 

APPELLANT'S OWNERSHIP INTEREST IN KIDDIE WEST 
PEDIATRICS. 

ASSIGNMENT OF ERROR II: THE TRIAL COURT ABUSED 
ITS DISCRETION IN DETERMINING THE AMOUNT AND 
DURATION OF SPOUSAL SUPPORT AND MAKING THE 
AWARD NON-MODIFIABLE. 

ASSIGNMENT OF ERROR Ill: THE TRIAL COURT ERRED 
AND ABUSED ITS DISCRETION IN DETERMINING THE 
INCOMES OF THE PARTIES FOR PURPOSES OF 
CALCULATING SUPPORT. 

ASSIGNMENT OF ERROR IV: THE TRIAL COURT ERRED 
AS A MATTER OF LAW IN DETERMINING CHILD 
SUPPORT WITHOUT REFERENCING SHARED 
PARENTING. 

ASSIGNMENT OF ERROR V: THE TRIAL COURT ABUSED 
ITS DISCRETION IN ALLOCATING ALL FIVE OF THE 
PARTIES' MOTOR VEHICLES TO APPELLEE. 

4 

{~10} By her first assignment of error, appellant challenges the trial court's 

conclusion that appellant held an ownership interest in Kiddie West valued at $268,300 

as being against the manifest weight of the evidence and an abuse of discretion. 

Appellant maintains that in arriving at its conclusion, the trial court improperly relied upon 

the valuation provided by appellee's business valuation expert, William Ditty ("Ditty"). 

Appellant argues that Ditty either disregarded or failed to properly evaluate several factors 

which significantly impacted the value of her ownership interest. 

{~11} Preliminarily, we note that a trial court enjoys broad discretion in the division 

of property in divorce cases, and its decision ·will not be reversed absent an abuse of 

discretion. Middendorf v. Middendorf, 82 Ohio St.3d 397, 1998-0hio-403. A trial court 

abuses its discretion when it acts in an unreasonable, arbitrary or unconscionable 

fashion. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219. 
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No. 09AP-899 6 

{,1 S} The trial court heard extensive testimony regarding the valuation of 

appellanrs ownership interest in Kiddie West from ~ and from appellanrs expert 

witness, Gail Jamison ("Jamison"), a certified public accountant whose accounting firm 

prepares appellanrs individual tax returns and Kiddie Wesrs corporate tax returns and 

financial statements. ...Qi.ny_ testified that in conducting the valuation of appellanrs 

ownership interest in Kiddie West, he reviewed the close corporation agreement and 

financial documentation from 2004 through October 2008. ~valued Kiddie West using 

the "income" or "capitalization of earnings" method, which, as explained by Ditty, uses 

actual financial information regarding the corporation's performance and creates a 

capitalization rate that creates a value associated with the actual economic benefit and 

opportunity associated with the corporation. This court has noted that "[t]he 'income 

method' or 'capitalization of earnings method' is the most widely used method to compute 

the value of a business." Hellerv. Heller, 10th Dist. No. 07AP-871, 2008-0hio-3296, 1(16. 

Ditty thoroughly explained his reliance on this method, as well as the data and 

assumptions he used in his valuation. 

{~16} ~concluded that appellant owned 34 of the 100 shares of stock Kiddie 

West is authorized to issue. Using the income or capitalization of earnings method of 

valuation, Ditty valued those shares at $7,890 per share, for a total of $268,300. ~ 

testified that although he reviewed the mathematical formula contained in paragraph 4(e) 

of the close corporation agreement pertaining to the mandatory sale of stock by a 

shareholder, he did not include the value contained therein in his calculation. However, 

Ditty testified that because of the existence of the close corporation agreement, he 

applied a discount of 35 percent to the value of appellanrs shares due to appellanrs 
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No. 09AP-899 8 

{Judgment Entry-Decree of Divorce, 14.) The court expressly refused to utilize 

appellant's proffered value of Kiddie West based upon the formula in the close 

corporation agreement, stating that: "{1) transactions that define share value are the 

inborn and self-serving creations of the physicians themselves, {2) the overall value of the 

practice did not take into consideration key variables, and {3) Plaintiffs expert witness 

proved herself to be incompetent and severely lacking in credibility - with respect to share 

value." {Emphasis sic, footnote omitted.) (Judgment Entry-Decree of Divorce, 17.) 

Instead, the court adopted Ditty's valuation. The court noted that while Ditty's valuation 

was not "perfect," his valuation was "based upon established economic criteria and fiscal 

expertise rather than the interests of self-preservation." (Judgment Entry-Decree of 

Divorce, 17.) Accordingly, the court valued appellant's portion of Kiddie West as of 

December 31, 2007, at $268,300, the figure espoused by Ditty. 

{~19} Appellant takes issue with Ditty's valuation, and the trial court's reliance 

thereon, in several respects. Appellant argues that Ditty either disregarded or failed to 

properly evaluate several factors which significantly impact the value of appellant's 

ownership interest. 

{~20} Appellant first contends that Ditty failed to consider Kiddie West's October 

2008 interim financial statement, which appellant alleges demonstrated declining 

revenues, profits. and incomes from the same period in 2007. Contrary to appellant's 

contention, ~testified that he reviewed the income statement and balance sheet for 

Kiddie West for the interim period ending October 31, 2008. !2!!!Y. testified that review of 

this documentation did not impact his valuation because he utilized the income approach 

which is driven by activity contained within the income statement and the revenue 
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No. 09AP-899 9 

volumes were on track with what had transpired in the previous four years. He further 

explained that changes within a balance sheet are not necessarily indicative of any one 

item, as a balance sheet is simply a snapshot of a particular moment in time. When 

asked specifically on cross-examination why a decline in revenue, income, and profits 

from October 31, 2007 to October 31, 2008 did not affect his valuation, Ditty explained: 

(Tr. 815-16.) 

When I had financial documents, I did not only have just year­
end financial documents but I had month-to-month documents 
as well which I could see how there was an ebb and flow in 
terms of revenues and profitabilitles within the practice. They 
would shift considerably from time to time. 

The particular pattern that I noted was that while there 
seemed to be arguably somewhat depressed profitability with 
the firm throughout the year, that by year end and maybe it is 
because the way insurance carriers paid or whatever, that I 
don't know, but by the end, the year end typically was better 
than the running numbers that were showing up throughout 
the year. Hence, I did not see a pattern in the '08 numbers, 
that limited time period, that distracted me from the previous 
four years of analysis that I had done. 

{,21} Ditty's testimony clearly establishes that he reviewed and considered Kiddie 

West's October 31 . 2008 interim financial statements. Nonetheless, appellant argues that 

"since Mr. Ditty did not examine the year-end figures for 2008, there was no way to verify 

that this 'pattern' [of lower revenues] continued in 2008." (Appellant's brief, 6.) Ditty 

acknowledged that he did not see the year-end figures for 2008; however, he testified that 

the "pattern" he mentioned was established in the previous four years' worth of monthly 

data, and he saw nothing in the monthly patterns up to and including October 31, 2008 

that gave him "particular concern." (Tr. 816.) 
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No. 09AP-899 10 

{'22} Appellant points to no testimony contradicting Ditty's opinion that the 

October 31, 2008 financial statements had no impact on his December 31, 2007 

valuation. Moreover, the trial court found Ditty's testimony on this issue to be credible. 

Indeed, the trial court noted that Ditty .. very intelligently and articulately explains that he 

pored over Kiddie West Pediatrics' financial documents, not only for just year's end, but 

month-to-month as well, .. and that Ditty .. reasonably concludes that nothing in the year­

end figures for 2008 affected the established pattern as revealed in his analysis of the 

previous 4 years' worth of data ... (Emphasis sic.) (Journal Entry-Decree of Divorce, 16.) 

{~23} Appellant next argues that Ditty failed to consider the impact of the close 

corporation agreement on his valuation and arbitrarily applied a 35 percent non­

marketability discount rate and a 29.1 percent minority shareholder discount rate to the 

valuation. Contrary to appellant's assertions, Ditty testified extensively about the close 

corporation agreement and thoroughly explained his reasons for not including the 

formulas contained therein in his valuation. Specifically, QinY. testified that the formula 

specified in the close corporation agreement did not accurately reflect the true economic 

value of the practice and did not represent an arm's-length transaction for a buyer and 

seller. Ditty explained that the close corporation agreement does not represent the 

stock's true value; rather, the agreement is merely a document whereby the partners in 

the medical practice agreed upon an orderly process for buying and selling shares to 

each other. Ditty_ further stated that the formula in the close corporation agreement was 

not pertinent because it ignored significant assets of the entity, such as accounts 

receivable and goodwill, yet included liabilities. 
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No. 09AP-899 11 

{'24} The trial court found Ditty's testimony to be credible on this issue, expressly 

rejecting the use of the close corporation agreement in vatuing appellant's ownership 

interest, finding, as noted above, that ''transactions that define share value are the inborn 

and self-serving creations of the physicians themselves" and "the overall value of the 

practice did not take into consideration key variables." (Judgment Entry-Decree of 

Divorce, 17.) 

{'llS} Appellant also takes issue with Ditty's application of a 35 percent non­

marketability discount rate and a 29.1 percent minority shareholder discount rate, arguing 

that both rates were arbitrarily selected and unrelated to the specific circumstances of 

Kiddie West or the close corporation agreement. 

{'26} In discussing the impact of the close corporation agreement, Ditty explained -
that he applied a standard 35 percent non-marketability discount rate to the value of 

appellant's ownership interest because the close corporation agreement prohibited her 

from unilaterally selling her shares on the open market. Q!!!l testified that applying this 

discount reduced the value of appellant's shares by over one-third. ~noted that the 

35 percent discount rate had been used by at least one Ohio court as a reasonable 

marketable discount associated with professional firms. 

{'27} The case upon which Ditty relied, Barone, supports his testimony. In that 

case, a certified valuation analyst testified that a 35 percent non-marketability discount 

rate is the "average" used in valuing a physician's interest in a close corporation surgical 

practice. Despite this testimony, the analyst applied a 15 percent discount rate. In 

determining the value of the physician's interest in the practice, the trial court applied the 

average rate for discount for non-marketability, 35 percent, rather than the 15 percent 
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No. 09AP-899 12 

discount utilized by the expert. On appeal, the court found no abuse of discretion in the 

trial courfs use of the 35 percent discount rate, stating that " '[t]he trial court has broad 

discretion to develop some measure of value' and such valuations of marital assets will 

not be reversed absent an abuse of discretion." ld., quoting Goode v. Goode (1991), 70 

Ohio App.3d 125, 132. f\ccordingly, based upon Barone, Ditty's application of a 35 

percent non-marketability discount rate was not arbitrary. Moreover, we note that 

appellant points to no evidence establishing that Ditty should have applied a different non­

marketability discount rate. 

{~28} Similarly, we find that Ditty's application of a 29.1 percent minority 

shareholder discount rate was not arbitrary. Ditty expressly testified that the 29.1 percent 

figure was "not an arbitrary figure picked by me." (Tr. 843.) Rather, Ditty stated that the 

29.1 percent discount was a typical discount associated with actual sales of medical 

practices and was derived from Mergerstat statistics analyzing industries such as medicat 

practices. Ditty explained that Mergerstat is "an industry standard for finding premiums 

and discounts." (Tr. 842.) Ditty testified that he used the 29.1 percent discount figure, 

which is based upon national statistics, because he could not find any statistics related to 

medical practice sales in Ohio. Ditty stated that had he chosen not to use a minority 

interest discount due to the lack of Ohio statistics, he would have valued appellant's 

shares 29.1 percent higher. Although he could not explain precisely how Mergerstat 

calculated the discount, Ditty testified that "using a national standard for minority 

discounts was more fair than ignoring discounts all together and having an inflatedly large 

number." (Tr. 843.) Based on the foregoing testimony, we cannot conclude that Ditty's 

application of a 29.1 percent minority shareholder discount rate was arbitrary. Moreover, 
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No. 09AP-899 13 

we note that appellant points to no evidence establishing that Ditty should have applied a 

different minority shareholder discount rate. 

{~29} ..Dil4L expressly rejected appellee's counsel's contention that "the only real 

measure of [the value of appellanfs] shares is the Close Corporation Agreement." (Tr. 

844.) Ditty testified that the figures he utilized in valuing appellant's ownership interest 

were derived, in part, from viable statistics from the United States Department of Labor or 

from other national standards used to value stock in medical practices, including non­

marketability and minority shareholder discounts. Ditty noted that "in his professional 

opinion," such figures were "vastly more objective than something written by a couple of, 

people, couple of lawyers in a closed door session coming up with a document called the 

Close Corporation Agreement where they have a particular vested interest in the dollar 

amount that they arrive at for one reason or the other; whereas, this is a reflection of the 

economic reality and the benefit associated with being a partner in this firm. getting a 

salary from it, and having a sense of economic opportunity." (Tr. 845-46.) 

{~30} Appellant next challenges ~ valuation on grounds that it does not take 

into account the possible retirement of Dr. Backes, the president and majority shareholder 

of Kiddie West. Appellant contends that Dr. Backes' decision to sell appellant ten shares 

of his stock evidences his intent to decrease his ownership stake and role in Kiddie West. 

Appellant further contends that Ditty admitted that Dr. Backes' retirement would have a 

negative impact on Kiddie West's future financial picture. 

{~31} Initially, we note that the transcript is completely devoid of any indication 

that Dr. Backes intends to retire from Kiddie West in the near future. Dr. Backes, who 

testified in appellant's case-in-chief, did not aver that he planned to retire. Contrary to 
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No. 09AP-899 14 

appellant's assertion, Dr. Backes' testimony regarding his agreement to sell ten shares of 

his stock to appellant in no way suggests that he is contemplating leaving Kiddie West. 

Indeed, Dr. Backes has routinely sold shares of his stock to other physicians in the 

practice. (Plaintiffs Exhibit 59, Share Journal for Kiddie West.) 

{,32} Furthermore, appellant mjscharacterizes Ditty's testimony regarding Dr. 

Backes' possible retirement from Kiddie West. During cross-examination. counsel for 

appellant asked Ditty a hypothetical guestion concerning whether Dr. Backes' departure 

would affect his valuation of appellanrs ownership interest in the medical practice. Ditty 

opined that a failure to replace Dr. Backes would negatively impact the practice and its 

valuation; however, Ditty further opined that replacement of Dr. Backes by a renowned 

pediatrician might have an extremely positive impact on the practice and its valuation. 

Ditty found either scenario to be "purely speculative," however, and, as a consequence, 

refused to consider the possibility of Dr. Backes' departure in conducting his valuation. 

(Tr. 856.) We note that the trial court characterized the notion of Dr. Backes' retirement 

as "wholly speculative." (Judgment Entry-Decree of Divorce, 12, fn. 2.) Moreover, 

appellant offered no testimony or documentary evidence regarding the effect, if any, of Dr. 

Backes' retirement on the valuation of Kiddie West. 

{,33} Appellant next contends that .DRb£. failed to account for how Kiddie West's 

growing reliance on Medicaid patients affects the valuation of the business. Dr. Backes 

testified that due to a shift in demographics in the area served by Kiddie West, Kiddie 

West has an increased number of patients who rely on government support such as 

Medicaid. He further testified that Ohio has placed caps on certain government 

payments, which decrease the amount of money paid to physicians. Jamison testified 
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No. 09AP-899 15 

that approximately 80 percent of Kiddie Wesrs patients are on Medicaid and that Kiddie 

West's percentage of revenue collected from Medicaid has decreased over the past four 

years from 55 percent to 38 percent. 

{~34} When questioned on cross-examination about Kiddie West's increased 

reliance on Medicaid patients and its affect on the value of the corporation, ~ 

responded that he could not comment because he was not a Medicaid expert. However, 

Ditty, later testified that in his valuation, he considered overall market conditions external 

to Kiddie West, including the "impact of insurance, what the government is doing * * "' how 

health care is in general, the growth patterns." (Tr. 852.) Although appellant avers that 

Medicaid is a "significant factor affecting the value of the business," she does not explain 

how it affects the valuation. The trial court heard Ditty's testimony regarding the Medicaid 

issue and presumably factored that testimony into its analysis. As noted above, the trial 

court concluded that while Ditty's valuation was not "perfect," it was, contrary to J,amison's 

valuation, based on "established economic criteria and fiscal expertise" (Judgment 

Entry-Decree of Divorce, 17.) 

{~35} Appellant next maintains that ~ failed to take into account the Stock 

Purchase Agreement between Dr. Backes and appellant for the sale of ten shares of 

Kiddie West stock. In this agreement, Dr. Backes agreed to sell ten shares of his stock to 

appellant at a price of $3,000 per share. Appellant contends this $3,000 per share 

purchase price should represent the stock's fair market value, not the $7,890 per share 

value advocated by~ .. and that the trial court abused its discretion in ignoring the per 

share value set forth in the Stock Purchase Agreement. We disagree. 
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No. 09AP-899 16 

{~36} Initially, we· note that neither Jamison, appellanrs own expert, nor Dr. 

Backes, Kiddie West's president and majority shareholder, adopted the $3,000 per share 

value set forth in the Stock Purchase Agreement. Jamison testified that the per share 

value of appellanrs shares was $362.80 pursuant to the formula contained in the close 

corporation agreement. Similarly, Dr. Backes testified that the net book value of a share, 

calculated pursuant to the formula set forth in the close corporation agreement, is a "little 

less than $400 a share." (Tr. 386.) As noted above. Ditty testified that the close 

corporation formula does not accurately reflect the true economic value of the business 

and does not represent an arm's length transaction between a buyer and seller because it 

ignores significant valuation standards such as assets like accounts receivable and 

goodwill. but includes liabilities. 

{~37} Moreover, the Stock Purchase Agreement itself evidences that the $3,000 

per share price does not reflect the true value of the stock. Paragraph 5(b)(i) provides 

that "(t]he purchase price set forth in Section 2 of this Agreement [$3,000 per share] is not 

based on historical earnings, the book value of the Shares or any other objective criteria 

and should not be deemed to be an indication of the Shares' value." (Plaintiffs Exhibit 

21.) Accordingly, the trial court did not abuse its discretion in failing to adopt the $3,000 

per share purchase price contained in the Stock Purchase Agreement. 

{~38} Finally, appellant contends the trial court abused its discretion in 

determining that she owns 34 shares of Kiddie West stock. Appellant contends the 

evidence establishes that she owns only 24 shares. We disagree. 

{~39} On direct examination, Jamison testified that between 2001 and 2004, 

appellant purchased 24 shares of stock in Kiddie West. In 2005, appellant entered into a 
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Dr. Backes testified that appellant received shareholder distributions based upon her 

owning 34 shares. 

{,44} The trial court concluded that appellant owns 34 shares of Kiddie West 

stock, stating, "[i]n reviewing a number of financial documents all prepared by Ms. 

Jamison in the normal course of her business and signed by Dr. Backes, it becomes 

crystal clear that Plaintiff owns 34% of the 100 shares in Kiddie West Pediatrics." 

(Judgment Entry-Decree of Divorce, 12.) The trial court noted Jamison's inconsistent 

testimony on the issue, as well as Dr. Backes' testimony "clarif[ying]" that appellant owns 

34 shares. (Judgment Entry-Decree of Divorce, 13.) 

{1145} We discern no abuse of discretion in the trial court's conclusion that 

appellant owns 34 shares of stock in Kiddie West. The trial court's function, as trier of 

fact, is to resolve disputes of fact and weigh the credibility of the testimony and 

docu"':lentary evidence. Bechtol v. Bechtol (1990), 49 Ohio St.3d 21, 23. We defer to the 

trial court because "the trial judge is best able to view the witnesses and observe their 

demeanor, gestures and voice inflections, and use these observations in weighing the 

credibility of the proffered testimony." Seasons Coal Co. v. Cleveland (1984), 10 Ohio 

St.3d 77, 80. Here, the court carefully and methodically reviewed the witnesses' 

testimony and the voluminous documentary evidence provided by the parties, weighed 

the credibility of the witnesses, and based its decision upon competent, credible 

evidence. 

{1146} In summary, Ditty, a recognized business valuation analyst. employed the 

income or capitalization of earnings method to determine the value of aopellanrs 34 

shares of Kiddie West stock. Ditty's valuation thoroughly considered the close 
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corporation agreement that encumbered appellant's shares. the non-marketability of 

those shares. and the fact that appellant is a minority shareholder. Appellant's numerous 

challenges to Ditty's credibility and propriety of his valuation methods essentially ask this 

court to reweigh the credibility of Ditty's methods. When reviewing evidence presented at 

trial, an appellate court must not reweigh the evidence. C.E. Morris Co. v. Foley Constr. 

Co. (1978), 54 Ohio St.2d 279, syllabus. A thorough review of the record demonstrates 

that the trial court heard extensive evidence regarding the methodology Ditty used to 

value appellant's ownership interest. The court accepted Dittv's testimony despite 

appellant's efforts to discredit it with the same arguments she now raises on appeal. We 

will not reweigh the evidence or second-guess the trial court's determination that Ditty's 

testimony in valuing appellant's share of Kiddie West was the more credible evidence. 

The trial court did not abuse its discretion in adopting Ditty's valuation over the valuation 

advanced by appellant's expert, Jamison. Accordingly, the first assignment of error is 

overruled. 

{~47} Appellant's second assignment of error argues that the trial court abused its 

discretion in determining the amount and duration of spousal support and in making the 

award non-modifiable. As noted above, the trial court awarded spousal support to 

appellee in the amount of $1,200 per month for a period of 42 months. The trial court 

specifically stated that it did not retain jurisdiction over the issue to further modify its 

award. (Judgment Entry-Decree of Divorce, 40.) 

{~48} R. C. 31 05.18(8) provides that, upon the request of a party, and after the 

trial court determines the division of property, the court may award reasonable spousal 

support to that party. R.C. 3105.18(C)(1) enumerates 14 factors the trial court must 
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